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PRELIMINARY STATEMENT 
 

This brief is submitted in support of Fishermen’s Atlantic 

City Windfarm, LLC (“FACW” or “Petitioner”)’s Motion to Reopen 

the Proceeding and/or for Reconsideration of the Board of Public 

Utilities (the “Board”)’s Order dated March 28, 2014 (the 

“Denial Order”), denying FACW’s petition (the “Petition” or 

“Application”) for an order issuing offshore renewable energy 

certificates (“ORECs”) and other Requested Relief (as defined 

the Initial Brief on Behalf of Fishermen’s Atlantic City 

Windfarm, LLC, submitted to the Board on November 18, 2013), all 

in accordance with FACW’s Amended Application dated June 1, 2012 

(the “Amended Application”)), pursuant to the Offshore Wind 

Economic Development Act, N.J.S.A. 48:3-87.1-.2, and its 

implementing regulations, N.J.A.C. 14:8-6 et seq. (N.J.S.A. 

48:3-87.1-.2, together with N.J.A.C. 14:8-6 et seq., “OWEDA”).1  

Throughout the nearly three years since the commencement of 

this proceeding, FACW has worked tirelessly to develop and 

communicate a comprehensive application that clearly outlines 

all facets of the proposed twenty-five (25) mega-watt (MW) 

nameplate capacity windfarm 2.8 miles off the coast of Atlantic 

City (the “Project”) and demonstrate the significant benefits 

1 In addition to FACW’s counsel in this proceeding, Pearlman & Miranda, LLC 
(Stephen B. Pearlman, Esq.) and Pashman Stein, PC (Mike Stein, Esq. and Sean 
Mack, Esq.), this brief was prepared with the assistance of the law clerks of 
the respective firms, Adam L. Peterson and Annie M. Collart, Seton Hall 
University School of Law, JD Class of 2014. 
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that will flow to the state of New Jersey (the “State”) through 

its approval.  To facilitate this, and consistent with the 

Board’s practice in other proceedings and at the direction of 

the hearing officer, FACW has repeatedly sought to engage in 

settlement negotiations with the New Jersey Division of Rate 

Counsel (“Rate Counsel”) and staff of the Board (the “Board 

Staff”).  OWEDA contains many facets, and FACW sought to narrow 

the issues that were in dispute as a means of providing the most 

efficient and clear pathway for the Board to develop offshore 

wind in New Jersey.  FACW was unsuccessful in its many efforts 

to meet with Board Staff, and perhaps that is why the Board 

appears to have overlooked or misinterpreted record evidence in 

its analysis of the voluminous record.   

FACW, by this submission, seeks to draw the Board’s 

attention to the unrebutted and irrefutable evidence that 

appears to have been overlooked in its Denial Order, and 

warrants the Board to reconsider and modify its decision 

pursuant to N.J.A.C. 14:1-8.6.  Additionally, to reaffirm prior 

testimony due to what appears to be certain misunderstandings 

reflected in the Board’s opinion, FACW seeks to reopen the 

proceeding for the purpose of supplementing the record pursuant 

to N.J.A.C. 14:1-8.5(a), or in the alternative, to submit 

additional information pursuant to N.J.A.C. 14:1-8.6(a)(2). 
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The record evidence shows that FACW has proposed an 

unconditional initial OREC price (the “OREC Price”) of $199.17.2  

Contrary to the assumption on which most of the  Denial Order is 

predicated, this unqualified OREC Price is not conditioned on 

receipt of certain federal subsidies, nor could it be.3  FACW 

believes its testimony is clear in this regard, but now sees 

from the Denial Order that the Board has interpreted ambiguity 

in the record to incorrectly conclude that the proposed OREC 

Price was $263.  While the record is already clear, to address 

this further, FACW submits a sworn affidavit of its Chief 

Executive Officer, unequivocally reaffirming that $199.17 is the 

fixed and unconditional OREC Price, confirming that the OREC 

Price of $199.17 will not change based on the ultimate outcome 

of the Federal Subsidies, and explaining that FACW is willing to 

absorb any and all risks with respect to receipt of the Federal 

Subsidies and a below market rate of return.  Therefore, based 

on the record currently before the Board, and in light of FACW’s 

reaffirmation of the record discussed above, it was 

inappropriate for the Board to analyze FACW’s Petition using an 

OREC Price of $263, and we respectfully request that the Board 

2 Throughout this brief, reference is made to OREC Prices, typically $199.17 
and $263.  Such references are deemed to include references to the initial 
OREC Price per MW hour (MWH), adjusted over time as contemplated by the OREC 
Pricing Plan submitted pursuant to, and defined within, the Amended 
Application.  
3 These potential federal subsidies include an investment tax credit (“ITC”) 
and United States Department of Energy grant (“USDOE Grant”, and, together 
with the ITC, the “Federal Subsidies”). 
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reconsider its determination to deny FACW’s Petition and reopen 

the proceeding to supplement the record to facilitate its 

review.4 

FACW recognizes that the Board has previously denied a 

different FACW motion to supplement the record submitted in 

March 2014 prior to the Denial Order.  In denying that motion, 

the Board articulated that a “potential for additional delay  is 

quite unreasonable after nearly three years of review – 

including an Amended Application, material supplements and 

expert reports, settlement discussions, a Joint Record that 

represents the parties’ case-in-chief, briefs on the merits, and 

oral arguments.”  Denial Order at 9.  FACW understands these 

concerns and submits that, in addition to being unaware of the 

perceived ambiguity with respect to what FACW believes to be a 

clear and unconditional proposed OREC Price, it is precisely 

because of the three years of substantial work and effort 

already dedicated to this process that the record should be 

supplemented and the Denial Order reconsidered.  It is in 

everyone’s interests, including the ratepayers and the State of 

New Jersey, for FACW’s Petition and the opportunity for the 

first offshore wind development in the country to be evaluated 

on the merits and not on the basis of a perceived lack of 

clarity that can be resolved so simply.  Accordingly, FACW 

4 Note here that a complete list of the errors of fact and law relied upon by 
the Board in the Denial Order is attached hereto as Exhibit A.  
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requests that the Board reopen the record so that it can 

reconsider FACW’s Petition using the appropriate OREC Price of 

$199.17.  To the extent the Board decides not to re-open the 

record, it is clear that the record already contains unrebutted 

evidence that the proposed OREC Price is $199.17.  In either 

case, the Board should: (i) grant the Motion for 

Reconsideration; and (ii) reverse and modify the Denial Order to 

grant FACW’s Requested Relief, including approval of its 

Application at the proposed OREC Price of $199.17. 
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PROCEDURAL HISTORY 
 

FACW adopts the procedural history as set forth in pages 1 

through 8 of the Denial Order.  FACW, however, adds the 

following events and communications, which, although part of the 

history in this matter, are not addressed by the Denial Order.  

Throughout this proceeding, FACW has been continually 

willing and eager to enter substantive negotiations regarding 

its Application with Board Staff, in an effort to completely 

understand and address any and all concerns Board Staff may have 

with FACW’s Application.  However, Board Staff, contrary to 

prior practice and the encouragement of the hearing officer, 

refused to so engage with FACW.  FACW’s efforts to so engage are 

detailed in the record in testimony submitted by Chris Wissemann 

on August 9, 2013 (the “Update Testimony Exhibit 1”) at pages 

14-16, as well as Attachment F thereto, which includes a letter 

dated July 31, 2013.  Additional evidence of FACW’s willingness 

is exhibited by the letters annexed to the certification of 

Stephen B. Pearlman, Esq. (the “Pearlman Cert.”), attached 

hereto as Exhibit B, respectively dated: August 9, 2013; August 

21, 2013; August 28, 2013; September 9, 2013; September 20, 

2013; January 9, 2014; and January 28, 2014 (the “Settlement 

Discussion Request Letters”).  See Pearlman Cert. Ex. A-G.  

Additional requests for negotiation were also made informally by 

FACW’s counsel, via electronic mail and telephone.  See Pearlman 
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Cert. ¶ 2.  FACW believes these aspects of the procedural 

history in this matter are relevant, in light of certain 

statements by the Board within the Denial Order, pertaining to 

FACW’s transparency and candor.  
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STATEMENT OF FACTS 
 

In support of its Motion for Reconsideration, FACW relies 

on the full record as set forth in that certain “Stipulation on 

Joint Record of Exhibits” dated June 27, 2013 (the “Joint Record 

Stipulation”) and as approved by the Board by Order dated July 

29, 2013 (the “Joint Record”) and as further supplemented by 

both the Board Order dated August 19, 2013, and this Motion for 

Reconsideration.  

LEGAL ARGUMENT 
 

Pursuant to Board regulations, a party may seek 

reconsideration by filing a motion within fifteen (15) days of a 

final order by the Board.  N.J.A.C. 14:1-8.6.  To succeed on a 

Motion for Reconsideration, the petitioner must show that the 

Board’s prior decision “has a ‘palpably incorrect or irrational’ 

basis or ‘it is obvious that the [Board] “either did not 

consider, or failed to appreciate the significance of probative, 

competent evidence.’”  Larsen v. Jablonski, A-0672-07T2, 2008 WL 

4191022 at *2 (App. Div. Sept. 15, 2008) (quoting D’Atria v. 

D’Atria, 242 N.J. Super. 392, 401 (Ch. Div. 1990))5 Stated 

differently, petitioner must demonstrate that the Board “acted 

in an arbitrary, capricious, or unreasonable manner . . . .”  

Id.  Reconsideration is to be exercised in the interest of 

5 A copy of this unpublished opinion has been provided to the Board as Exhibit 
H to the Pearlman Cert.   
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justice.  D’Atria, 242 N.J. Super. at 401 (citing Johnson v. 

Cyclop Strapping Corp., 220 N.J. Super. 250, 257 (App. Div. 

1987), certif. den. 110 N.J. 196 (1998).  For the reasons 

discussed herein, it is clear that the Board has overlooked or 

failed to appreciate probative and competent evidence in the 

record.  Moreover, the interests of justice require that the 

Board reconsider its decision in light of the fact that it 

either misunderstood or overlooked credible record evidence.  

I. The Board improperly chose to review FACW’s Petition 
using an outdated OREC price of $263 rather than the 
actual proposed Price of $199.17. 

 
The Denial Order is premised on the assumption that because 

FACW cannot demonstrate with any degree of certainty that it 

shall receive the Federal Subsidies, FACW will not go forward 

with the Project at the proposed OREC Price of $199.17.  As a 

result of this assumption, the Board analyzed the application at 

the OREC Price of $263 instead of $199.17.  That assumption is 

unwarranted and contradicted by competent, uncontested, and 

unconditional record evidence, which is specifically identified 

below.  While FACW believes the record is already free from 

ambiguity, to avoid any doubt in this regard, FACW’s Chief 

Executive Officer, Christopher Wissemann, submits herewith an 

affidavit unequivocally reaffirming that FACW will not seek to 

adjust the OREC Price if it does not obtain the Federal 
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Subsidies (the “Wissemann Affidavit”).  See Pearlman Cert., Ex. 

I.  FACW remains ready, willing and able to build the Project at 

the OREC Price of $199.17, even if this means accepting a below-

market internal rate of return.  FACW was not aware of the 

Board’s perceived ambiguity on this issue, given the existing 

record, and thus requests that the Board reopen the proceeding 

for the purpose of supplementing the record with the Pearlman 

Cert. and exhibits thereto, including the Wissemann Affidavit, 

to address any misunderstanding the Board may have on this 

issue.  See infra, section V.  To the extent the Board decides 

not to re-open the record, it is clear that the record already 

contains competent, unrebutted, and unconditional evidence that 

the proposed OREC Price is $199.17, and therefore the Board 

should nonetheless: (i) grant the Motion for Reconsideration; 

and (ii) reverse and modify the Denial Order to grant FACW’s 

Requested Relief, including approval of its Application at the 

proposed OREC Price of $199.17. 

A. The Board failed to consider or appreciate the record 
evidence demonstrating that the OREC Price is $199.17. 

 
The Board improperly analyzed FACW’s Petition using an OREC 

Price of $263, incorrectly assuming that this was the proposed 

OREC Price in the event FACW did not receive the Federal 

Subsidies.  Because the record credibly and clearly reflects 

that FACW’s proposed OREC Price was firm and not conditioned on 
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anything, including receipt of the Federal Subsidies, the Board 

should reconsider its Denial Order and grant FACW the Requested 

Relief.   

The record is clear that FACW’s proposed OREC Price is an 

unconditional price of $199.17.  As the Board accurately noted, 

nearly three (3) years have passed since FACW initially 

submitted an application for an OREC Order.  See Denial Order at 

9.  Throughout this time, FACW has continuously sought to 

negotiate with Board Staff and Rate Counsel, as well as its 

partners.  Consistent with OWEDA, FACW’s efforts have been aimed 

at developing creative ways to structure the Project to meet the 

concerns of Board Staff and Rate Counsel, obtain the lowest OREC 

Price, and ensure that the Project remains financially viable.  

See Denial Order at 17-19.  FACW’s continued development and 

improvement of the Project has resulted in reductions to the 

proposed OREC Price over time, to the benefit of ratepayers.  

While the OREC Price was initially higher, only the current 

unconditional OREC Price of $199.17 is proposed for review. This 

is reflected in the record through the unambiguous, uncontested, 

and unconditional: (i) Update Testimony Exhibit 1; and (ii) the 

testimony of Steven Gabel submitted on August 9, 2013 (“Update 

Testimony Exhibit 2,” and together with Update Testimony Exhibit 

1, the “August 9, 2013 Update Testimonies”), which amended the 

proposed OREC Pricing Plan to reflect an unconditional price of 
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$199.17 commencing in Energy Year 2013.  See Update Testimony 

Exhibit 1, 6:24 – 7:13 (“In order to remove any perceived 

ambiguity with regard to the OREC pricing and to provide the 

lowest possible OREC Price, FACW proposes that the price to be 

evaluated in this Petition and Amended Application is $199.17 

per MWH. . . . FACW assumes all risk in obtaining [the ITC and 

USDOE Grant].”); Update Testimony Exhibit 2, 4:7-11 (“The OREC 

Price proposed in this and Chris Wissemann’s testimony is also 

$199. . . . [c]alculated starting from Energy Year 2013 and . . 

. restated to commence concurrent with the commercial operation 

date in Energy Year 2016.”).   

The fact that the proposed OREC Price of $199.17 was not 

contingent upon receipt of the Federal Subsidies is also 

reflected in Schedule B of the OREC Pricing Plan, the most up to 

date version of which was submitted to the Board on August 9, 

2013 and has not been controverted.  See Update Testimony 

Exhibit 2, Attachment B.  Further, a comparison of Update 

Testimony Exhibit 1 with earlier testimony of Chris Wissemann, 

[see JR-1(z), 7:3-10], shows that FACW went from proposing a 

tiered pricing schedule, dependent on the level of subsidies 

received, to an unconditional price schedule, irrespective of 

the level of subsidies received.  Thus, FACW’s proposal evolved 

from a pricing schedule that passed subsidy benefits through to 

ratepayers only if such subsidies are obtained, to a proposal 
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that passed such benefits through regardless of whether FACW 

actually obtained those benefits, with FACW assuming all risks 

and bearing all financial costs and impacts on rates of return, 

notwithstanding whether the Federal Subsidies are actually 

obtained. 

 Further supporting FACW’s interpretation of the record is 

that over the course of the proceeding, FACW eliminated other 

contingencies as well.  For instance, the initial OREC Pricing 

Plan included adjustments to increase revenue should, for 

instance, there be increases in debt interest rate, or the New 

Jersey Department of Environmental Protection or United States 

Army Corp of Engineers require curtailment beyond a specified 

threshold.  No such adjustment factors are included in the final 

OREC Pricing Plan. Compare JR-1(s), pp. 7-8 with Update 

Testimony Exhibit 2.  Accordingly, the record reflects a uniform 

trend of FACW increasingly shielding ratepayers through the 

removal of contingencies.  This larger trend supports the 

conclusion that FACW has so insulated ratepayers through an 

unconditional OREC Price as well. 

Additionally, the process by which FACW’s OREC Price was 

reduced over time mirrors that which typically takes place in 

proceedings before the Board.  FACW’s Application is only 

atypical in that the price reductions did not occur within 

settlement discussions with Board Staff, which are 
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characteristic of Board proceedings, but rather occurred through 

testimony in a developed record.  In the end, Board’s fixed 

price of $199.17 constitutes a better bargain for ratepayers and 

is the current record before the Board, and therefore should 

have been the only OREC Price analyzed by the Board in their 

review of FACW’s Application.  

We respectfully request that the Board reconsider its 

Denial Order and review FACW’s Petition using the unconditional 

OREC Price of $199.17 that is in the record.  See Update 

Testimony Exhibit 1, 6:24 – 7:13.   

B. FACW has assumed the risk that it will not obtain the 
Federal Subsidies. 

 
In addition to disregarding the explicit testimony that the 

proposed OREC Price is fixed at $199.17, the Board palpably 

erred in adjusting FACW’s proposed OREC Price based on the 

perceived likelihood that FACW will not obtain the Federal 

Subsidies.  Because FACW has assumed the risk that such 

incentives will not be received, thus insulating ratepayers from 

any adverse impacts should the incentives not be obtained, 

FACW’s proposal is consistent with OWEDA.6  In fact, the Board’s 

refusal to consider the $199.17 OREC Price impermissibly shifts 

the burden of non-receipt from FACW to ratepayers, which is 

forbidden by OWEDA.  

6 See N.J.A.C. 14:8-6.5(a)(5) (requiring application for grants and tax 
advantages); N.J.S.A. 48:3-87.1(b)(1)(c) (requiring that FACW bear costs of 
nonperformance). 
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The statutory provisions of OWEDA contemplate that there 

will be risk associated with any proposed project.  See N.J.S.A. 

48:3-87.1(b)(1)(c) (requiring that the financing mechanism of 

the Project fairly balance the risks and rewards of the Project 

between ratepayers and shareholders, and ensure that any costs 

of non-performance, incurred during either the construction or 

operational phase of the project, shall be borne by 

shareholders).7  With respect to risk in the context of tax and 

other government incentives, the regulations under OWEDA contain 

explicit requirements.  Initially, an application must 

“demonstrate that the developer has applied for all current 

eligible State and Federal grants, rebates, tax credits, and 

programs available to offset the cost of the project or provide 

tax advantages.” N.J.A.C. 14:8-6.5(a)(5).  As part of this 

demonstration, “[t]he developer shall document all Federal or 

State tax incentives for which it is applying or has applied or 

otherwise are applicable, even if such incentives have not been 

. . . approved.” N.J.A.C. 14:8-6.5(a)(5)(i) (emphasis added).   

Further, OWEDA expressly recognizes that contemplated tax 

benefits may not ultimately be realized: “[t]he applicant shall 

commit that the cost difference in the event that . . .  tax 

7 Offshore wind is a project finance market.  There is inherent risk in 
project finance.  OWEDA reflects this.  The search for a riskless proposition 
with respect to offshore wind can never be obtained.  Accordingly, OWEDA does 
not seek to eliminate risk, only to shift it to the developer.  
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benefits do not materialize for any reason including changes in 

tax laws, will not be made up by ratepayers, suppliers, or 

providers.” N.J.A.C. 14:8-6.5(a)(5)(iii) (emphasis added).  

Accordingly, with respect to efforts to offset costs to 

ratepayers via grants and tax credits, under OWEDA, an applicant 

must a) demonstrate that it has applied for all applicable 

funds, and b) commit to internally absorb costs associated with 

tax benefits that do not materialize.  FACW has satisfied these 

requirements because, as discussed below, receipt of the Federal 

Subsidies is unconditionally embedded within the OREC Price of 

$199.17. See Update Testimony Exhibit 1, p.7, lines 7-13.   

As unequivocally stated in the record and further reiterated in 

the Wissemann Affidavit, $199.17 is the unconditional OREC Price 

and will not change based on the ultimate outcome of the Federal 

Subsidies.  See Pearlman Cert., Ex. I.  Furthermore, the record 

reflects that FACW is willing to assume the responsibility for 

obtaining the Federal Subsidies and accept the risk of a below 

market rate of return of 6.61%.  See Pearlman Cert., Ex. I, 

Attachment 1.8  In the interests of justice, and in light of the 

Board’s apparent misinterpretation of the record, FACW 

8 FACW notes that Attachment 1 to the Wissemann Affidavit is the financial 
pro-forma that was originally submitted in excel format in response to 
discovery request RCR-PF2-195 on April 22, 2013.  Board Staff or Rate Counsel 
have had the ability to manipulate the data to review the financial analysis 
without the Federal Subsidies since this time.  FACW has identified the input 
changes associated with non-receipt of the Federal Subsidies in the document. 
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respectfully requests that the Board review this material as 

part of its reconsideration.  See infra, section V. 

By increasing the OREC Price and not allowing FACW to 

assume the risk of loss of the Federal Subsidies, the Board is 

effectively re-writing OWEDA to preclude a developer from taking 

these risks and require a showing that a project will obtain all 

Federal Subsidies for which it has applied.  See N.J.A.C. 14:8-

6.5(a)(5)(i), (iii).  Accordingly, it is plain that the Board 

has adopted a palpably incorrect application of the law as 

applied to FACW’s Petition.  We therefore respectfully request 

that the Board reopen the proceeding in order to supplement the 

record and reconsider its determinations in the Denial Order and 

grant FACW’s Requested Relief.  

II. The Board misapplied the standard under OWEDA. 
 

FACW’s most recent testimony in this matter unequivocally 

proposed an unconditional OREC Price of $199.17.  See Update 

Testimony Exhibit 1; Update Testimony Exhibit 

2.  Notwithstanding this proposal, the Board concluded that the 

Project must be reviewed at the inflated OREC Price of $263 

because the Project would not produce a sufficient return on 

investment at $199.17.  Denial Order at 19 (“Despite FACW’s 

suggestion . . . that it could take a lower return on investment 

and remain economically sound, the Board FINDS . . . that the 
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March 8, 2013, OREC price proposal . . . represents the costs 

that the Project need to be viable.”).  Here, the Board links 

internal rate of return directly to the viability of the 

Project, and then relies on this correlation to conclude that 

FACW’s proposed OREC Price of $199.17 is not 

viable.  Id.  However, because the Board’s approach replaces the 

standards proscribed by OWEDA with a new, artificial criterion – 

a viable rate of return standard - the Board’s review is not in 

accordance with the law. 

The standards under OWEDA for determining whether an 

application exhibits the requisite financial wherewithal are 

clear.  The project must demonstrate financial integrity and 

sufficient access to capital to allow for a reasonable 

expectation of completion of construction of the 

project.  N.J.S.A. 48:3-87.1(b)(1)(d).   

However, these are not the standards that were applied by 

the Board in determining whether FACW’s Project is financially 

sound at the OREC Price of $199.17.  Instead, the Board 

considered a single factor — conjecture about FACW’s internal 

rate of return — to determine the Project is not economically 

viable, and on those grounds refused to review the OREC Price of 

$199.17 as proposed by FACW.  Denial Order at 19.  The Board 

cannot substitute the mandated financial integrity analysis with 

the Board’s unsubstantiated assumptions about the viability of a 

{140108-001/P0003292 - 9} 18 
 



 

developer’s internal rate of return.  Furthermore, even if a 

developer’s internal rate of return could be determinative, the 

Board’s conclusion is not reasonable in light of its apparent 

failure to verify its assumption through FACW’s pro-forma model.  

See infra, n.7.  Accordingly, the Denial Order employs a new and 

unprecedented standard, not in accordance with OWEDA, and the 

Board’s refusal to review FACW’s Application at the OREC Price 

of $199.17 is in error.  

In addition, the Board’s use of FACW’s anticipated 

internal rate of return as a determinative factor defeats the 

very ends that OWEDA requires.  It is beyond question that 

applicants under OWEDA are required to take all reasonable steps 

to suppress the OREC Price to the benefit of ratepayers, while 

simultaneously demonstrating financial integrity and insulating 

ratepayers from any risks associated with the Project.  So long 

as FACW’s proposal satisfies these requirements, a low profit 

margin is irrelevant.  Yet the Board ignores these standards and 

artificially inflates FACW’s proposed OREC Price.  The 

unreasonableness of this approach is exemplified in that the 

Board then relies on that self-imposed and unwarranted increased 

price to find that the Project does not meet other standards 

under OWEDA, which it clearly meets at the OREC Price of 

$199.17. Id. at 28-29.  An applicant cannot, and public policy 

expressed through OWEDA provides that a developer should not, be 
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penalized for putting forth a reduced OREC Price at its own 

expense, and to the benefit of ratepayers.   

Simply put, the rationale on which the Board concludes 

that FACW’s Project is not viable at $199.17 directly conflicts 

with the structure and goals of OWEDA and is therefore 

unreasonable.  

III. The Board should reconsider its findings because both the 
record and OWEDA indicate that FACW has demonstrated 
financial integrity. 

 
A. The record is clear that FACW’s Petition satisfies OWEDA’s 

Financial Integrity requirements. 
 

The Board’s conclusion that FACW has not demonstrated 

financial integrity under OWEDA is not supported by the record, 

and we respectfully request that the Board reconsider its order 

in light of the record evidence on this matter.  Specifically, 

the Board found that:  

“FACW asserts that its agreement to fund a 
construction escrow and decommissioning 
escrow demonstrate the Project’s financial 
integrity.  In support of this proposition 
FACW relies, in part, on the testimony of 
Boston Pacific that the Project has 
financial wherewithal to construct.  The 
Board disagrees with FACW’s interpretation 
of Boston Pacific’s testimony.  Boston 
Pacific’s testimony only supports the notion 
that FACW has sufficient access to capital 
to complete construction.” 
 
[Denial Order at 27.] 
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This flatly disregards the uncontroverted testimony in the 

record and the Board’s own prior findings.  Contrary to the 

Board’s statement, Boston Pacific unequivocally agreed that 

FACW’s proposal to fund the construction escrow satisfies the 

financial integrity standard under OWEDA and not merely 

sufficient access to capital.  Specifically, Boston Pacific 

stated: 

By providing all the funds needed to 
complete construction upfront, XEMC has 
demonstrated that it has the financial 
wherewithal to fund the Project and that 
financing risk is effectively mitigated.  It 
is our view that FACW’s commitment meets the 
Act’s requirement that “the entity proposing 
the project demonstrates financial integrity 
and sufficient access to capital to allow 
for a reasonable expectation of completion 
of construction of the project.”   
 
[JR-22(a), pp. 13-14 (emphasis added)].   
 

The Board apparently failed to consider Boston Pacific’s 

express statement that FACW’s petition satisfies the financial 

integrity standard under OWEDA, and therefore the Denial Order 

wholly omitted any reference to Boston Pacific’s conclusion.    

The Board’s position in the Denial Order on this issue is 

further implausible because not only did Boston Pacific express 

the opinion that the financial integrity standard was satisfied, 

but Board Staff itself agreed with this conclusion.  In its July 

29, 2013 Order, the Board reviewed and ruled upon various 

components of FACW’s Project.  One such issue was whether the 
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petition satisfied the financial integrity standard of OWEDA.  

In evaluating this issue, the Board stated as follows:  “Staff 

agrees that a construction guarantee would provide reasonable 

assurances about FACW’s financial integrity.”  July 29, 2013, 

Board Order at 24.   

Not only does the Board take a position in the Denial Order 

that contravenes the recommendations of Board Staff and its own 

expert, but it also provides no explanation as to why the 

funding of all construction costs in escrow thirty (30) days 

prior to commencement of offshore construction was sufficient in 

July of 2013, but is now insufficient in March of 

2014.  Accordingly, the Board’s position, which directly 

contrasts with Board Staff’s position laid out in the July 29, 

2013 order, as well as the express position of Boston Pacific, 

is unreasonable and clearly based on the Board’s failure to 

consider or to appreciate that record evidence.  This is 

particularly the case given the refusal of Board Staff to engage 

in any discussion on this issue.  See, infra, p. 5.  Absent 

anything in the record to the contrary, FACW relied upon (i) the 

Board’s expert’s report, (ii) Board Staff’s representations, and 

(iii) the Board’s favorable discussion of same in its July 29, 

2013 Order, and will be severely prejudiced by this arbitrary 

change in position.  The record can only support the conclusion 

that FACW has satisfied this standard. 
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B. The Board’s criticisms are not consistent with OWEDA. 
 

The Board’s criticism of FACW for submitting financial 

statements in Mandarin and failing to “submit a translation,” 

see Denial Order at 27, is palpably incorrect for two 

fundamental reasons.  First, the Board was either not aware or 

failed to consider that FACW did provide translated 

financials.  Second, the regulations expressly permit applicants 

to provide alternatives to audited financial statements. 

 In response to discovery request RCR-PF2-174, FACW 

provided: “translated versions of XEMC Manufacturing Co. 

financial statements”; “translated versions of the financial 

statements for XEMC Group . . . and XEMC New Energy . . . .”  

See Pearlman Cert., Ex. J.   This discovery response was 

incorporated into the Joint Record in this matter as exhibit JR-

9.  Accordingly, it appears the Board has overlooked this 

evidence.   

Furthermore, and notwithstanding the above, OWEDA allows 

for alternative means of demonstrating financial integrity 

beyond providing audited financials.  Specifically, N.J.A.C. 

14:8-6.5(b)(6) reads as follows: 

6. Applicants shall demonstrate financial 
integrity and sufficient access to capital 
to allow for a reasonable expectation of 
completion of construction of the project. 
 

i. Applicants shall prove that they 
have the financial resources to perform 
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the proposed work, appropriate 
technical expertise, access to adequate 
facilities or the ability to get them, 
a good performance record and be 
qualified under all applicable laws and 
regulations. 

  
ii. Applicants shall submit audited 
financial statements or other evidence 
of adequate financial capacity to the 
Board in order to ensure that the 
project can be successfully completed 
as proposed. 
  

[N.J.A.C. 14:8-6.5(b)(6) (emphasis added).] 
 

The general requirements to demonstrate “financial 

integrity” and “sufficient access to capital” in subsection 

(b)(6) are refined by the more specific requirements that follow 

as subsections (i) and (ii) to the paragraph.  Looking at this 

regulatory provision as a whole, it is clear that satisfying the 

specific requirements of subparagraphs (i) and (ii) satisfies 

the more general requirements contained in subsection (b)(6), 

including financial integrity.  See  Ki Se Lee v. Ashcroft, 368 

F.3d 218, 223 (3d Cir. 2004) (recognizing the commonplace rule 

of statutory construction that the “specific governs the 

general”); Tiffany Manor Associates, L.P. v. Newark City, 18 

N.J. Tax 190, 197 (1999) (recognizing the rule that the 

“specific governs the general”);  see also US Bank, N.A. v. 

Hough, 210 N.J. 187, 199 (2012) (noting that regulations are 

interpreted in the same manner as statutes). 
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Thus, although the Board puts great weight on FACW not 

providing financial statements, subparagraph (ii)’s disjunctive 

phrasing expressly permits alternative means of satisfying the 

requirement.  An escrow account funded with all necessary funds 

is such “other evidence of financial capacity” – which the 

Board’s expert and Board Staff previously agreed satisfied 

financial integrity - and accordingly the Board’s interpretation 

of the regulations is unreasonable. 

IV. The Board Should Reconsider Several Issues at the OREC 
Price of $199.17. 

 
In addition to the issues discussed above, the Board found 

that FACW’s Application failed to satisfy several other 

standards under OWEDA.  However, the Board drew these 

conclusions based upon its erroneous review of FACW’s 

Application at the inflated OREC Price of $263, rather than the 

OREC Price of $199.17 actually proposed by FACW.  Accordingly, 

the Board should re-assess its position with respect these 

additional requirements under OWEDA, based on a review of FACW’s 

Application at $199.17.  These include compliance with the: 

1) Energy Master Plan;9 

9 In fact, the Board has previously conceded that the Project is consistent 
with the 2011 Energy Master Plan (the “EMP”): 
 

The EMP supports offshore wind, in part, because it 
is “renewable, has no carbon output, and has the 
potential to develop a manufacturing and support 
industry within the State, thereby creating direct, 
indirect, and induced economic benefits for many 
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2) Cost Benefit Analysis; 

3) Net Benefits; and  

4) Ratepayers Subsidy. 

Accordingly, FACW respectfully requests that the Board 

reconsider its decision with respect to FACW’s compliance with 

each of the above requirements at the proper OREC Price of 

$199.17.  Furthermore, as FACW satisfies each and every of the 

above standards at the OREC Price of $199.17, as has been 

briefed previously before the Board, the Board should modify its 

decision and approve FACW’s Application, including the Requested 

Relief. 

 

V. In the interests of justice, the Board should reopen the 
proceeding for the purpose of supplementing the record 
with the documents discussed herein. 

 
Following a final decision, a petitioner may move to reopen 

the proceeding.  N.J.A.C. 14:1-8.5(a).  The Board may grant or 

deny such motion, and may condition its action on reasonable 

terms.  N.J.A.C. 14:1-8.5(c).  Additionally, pursuant to 

years to come.”  The Board FINDS that FACW’s Project 
is consistent with the EMP because it would provide 
up to 25 MW of generation and the Project has the 
potential to create “direct, indirect, and induced 
economic benefits for the State.” 
 
[July 29, 2013 Board Order at 19 (citations 
omitted)]. 

 
FACW reserves the right to challenge the Board’s interpretation of 
interaction between OWEDA and the EMP on pages 16-17 of the Denial Order to 
the extent it requires a higher standard than the net benefit test set forth 
in OWEDA. 
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N.J.A.C. 14:1-8.6(a)(2), an applicant is authorized to proffer 

additional information as part of a motion for reconsideration.  

With respect to the Settlement Discussion Request Letters, 

see Pearlman Cert. Ex A-G, FACW requests the addition of these 

to the record for purposes of completeness and to ensure they 

are before the Board.  While the Board assumedly was aware of 

FACW’s requests for settlement discussions, as they were 

transmitted throughout the course of discovery in this matter, 

the lack of any reference to such requests in the Denial Order 

gives Petitioner pause.  In particular, the Board’s comments in 

the Denial Order with respect to FACW’s lack of transparency and 

candor are concerning given the extent to which FACW sought to 

foster discussion and partnership with the parties.  To ensure 

that the Board has the complete record for its review and 

consideration, FACW respectfully requests that the Board reopen 

the proceeding for the purpose of supplementing the record to 

reconsider its determinations in the Denial Order. 

With respect to the Wissemann Affidavit and pro forma 

thereto as Attachment 1, see Pearlman Cert. Ex. I, FACW submits 

that it fully believed it was open and forthright regarding the 

unconditional proposed OREC Price and its rate of return.  Given 

the Board’s determination to use an OREC Price of $263 in its 

analysis instead of the stated OREC Price of $199.17 that FACW 

submitted, however, it is clear that the Board either overlooked 
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the August 9, 2013 Update Testimonies or was confused 

thereby.  FACW reasonably did not anticipate the Board’s 

misunderstanding with respect to the OREC Price or it would have 

submitted the Wissemann Affidavit prior to the close of the 

proceeding.  The pro forma model was previously submitted on 

multiple occasions in electronic format: first as part of the 

Amended Application, see JR-1(cc), ex. A, and then on April 22, 

2013 in response to discovery request RCR-PF2-195 with revised 

inputs to demonstrate the separate impact of the Federal 

Subsidies.  Thus, each of the parties was able to manipulate the 

data and could have removed the Federal Subsidies and determined 

FACW’s internal rate of return and financial models under such a 

scenario.  It appears from the Board’s Denial Order, however, 

that this has not been done and that the Board has therefore 

based its conclusion on conjecture.  For the Board’s and other 

parties’ ease, FACW submits the model in the same format as was 

previously exchanged, but absent the Federal Subsidies10 to show 

that the Project is still viable.  Since Board Staff apparently 

failed to manipulate the model to provide data to inform the 

Board’s analysis on this variable, and considering the Board’s 

misinterpretation of the record, FACW respectfully requests that 

the Board reopen the proceeding for the purpose of supplementing 

10  And with certain other input changes that would occur in the event the 
Federal Subsidies were not received.  These are noted in the document itself. 
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the record in the interests of justice and to ensure the true 

merits of the Petition are clear and before the Board.  
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EXHIBIT A 
[To Brief in Support of Petitioner’s Motion to Reopen the 

Proceeding to Supplement the Record and for Reconsideration] 

{140108-001/P0003383 - 1}  



Errors of Law or Fact Relied Upon by the Board 
 
 

1. The Board erred in analyzing FACW’s Petition with a proposed 
OREC Price of $263 instead of $199.17.  The record evidence 
indicates the OREC price of $199.17 was competent, 
unequivocal, and uncontested.  See Update Testimony Exhibit 
1, Update Testimony Exhibit 2; see also, Wissemann Affidavit 
dated April 4, 2014, attached to the Pearlman Cert. as 
Exhibit I.  Therefore, the Board must reconsider several 
issues at the OREC Price of $199.17, including: 
a. compliance with the Energy Master Plan; 
b. the Board’s Cost Benefit Analysis; 
c. whether the Project provides Net Benefits; and 
d. the Ratepayer Subsidy. 

 
2. The Board erred in concluding that FACW failed to assume the 

risk of non-receipt of the ITC and USDOE Grant.  As is 
supported by record evidence, FACW has assumed this risk and 
non-receipt will not result in a higher OREC Price. See 
Update Testimony Exhibit 1, p.7, lines 7-13; see also, 
Wissemann Affidavit dated April 4, 2014, attached to the 
Pearlman Cert. as Exhibit I. 

 
3. The Board erred in shifting the risk of non-receipt of the 

Federal Subsidies to ratepayers.  See N.J.A.C. 14:8-
6.5(a)(5)(i), (iii). 

 
4. The Board erred in applying a financial viability analysis 

to FACW’s internal rate of return as opposed to following 
the standard under OWEDA, which requires that the Project 
demonstrate financial integrity and sufficient access to 
capital to allow for a reasonable expectation of completion 
of construction of the Project.  N.J.S.A. 48:3-
87.1(b)(1)(d). 

 
5. The Board erred in not reviewing the translated financial 

statements of XEMC, which are in the record.  See JR-9. 
 

6. The Board erred in overlooking record evidence by Boston 
Pacific and Board Staff, unequivocally agreeing that FACW’s 
proposal to fund the construction escrow satisfies OWEDA’s 
financial integrity standard. 

 
7. The Board erred by misinterpreting N.J.A.C. 14:8-6.5(b)(6) 

to require audited financial statements when “other evidence 
of adequate financial capacity” is also permissible. 
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EXHIBIT B 
[To Brief in Support of Petitioner’s Motion to Reopen the 

Proceeding to Supplement the Record and for Reconsideration] 
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West KeySummary 
 
 
1 

 

Divorce 
Judgment 

 
 A motion judge imposed the wrong standard of 

review and should have reconsidered the trial 
judge’s ruling regarding the amount of alimony 
after it was discovered that the former wife 
submitted papers to the court ex parte. The trial 
judge rendered her decision before the husband 
had a chance to review and comment on the 
financial documentation submitted by the wife. 
The trial judge allowed the husband to review 
the documents and then make a motion for 
reconsideration, placing on the husband the 
heavy burden of meeting the standard for a 
motion for reconsideration. Rule 1:5-1(a). 

Cases that cite this headnote 
 

 
 

On appeal from the Superior Court of New Jersey, 
Chancery Division, Mercer County, FM-11-727-03. 

Attorneys and Law Firms 

Seelig & Rednor, L.L.P., attorneys for appellant (Jack L. 
Seelig, on the brief). 

Respondent has not filed a brief. 

Before Judges MESSANO and CHAMBERS. 

Opinion 

PER CURIAM. 

 
*1 Defendant Joseph Jablonski appeals from the denial of 
his motion for reconsideration seeking to modify his 
alimony payments to plaintiff Laurie Larsen, his former 
wife. 
  
The corrected final judgment of divorce entered on 
August 25, 2004, required Jablonski to pay Larsen $192 
per week in permanent alimony. The judgment provided 
that this obligation would cease “upon either party’s 
death, plaintiff’s [Larsen’s] remarriage or her 
co-habitation as defined and enforced at the time of 
application.” In July 2005, Jablonski moved to terminate 
the alimony payments, contending that Larsen was 
cohabiting with her boyfriend, Marvin Ames. 
  
At the hearing, testimony was taken from Jablonski, 
Larsen and Ames. Larsen’s son was interviewed by the 
court in camera. The record indicates that Larsen had 
been dating Ames for over three years and that in 2004, 
she had moved into the house he owned and in which he 
had lived for the preceding twenty or so years. According 
to Larsen and Ames, he moved in with his mother who 
lived next door, and rented his house to Larsen for $1,500 
a month, although he never received any rental payments 
from her. Ames’ furnishings remained in the house after 
Larsen moved in. Ames also paid the water and sewer 
charges for the house, and had on one occasion made 
payments to secure Larsen’s automobile from 
repossession. He also paid for a cruise vacation for her. 
Ames ate dinners regularly with Larsen and her son at the 
house, and spent the night with her a couple of times a 
week. 
  
Applying the criteria in Konzelman v. Konzelman, 158 
N.J. 185, 202, 729 A.2d 7 (1999), the trial court did not 
find that Larsen was cohabiting with Ames, stating: 

While there is clearly evidence in 
this case that plaintiff and Mr. 
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Ames have a close non-platonic 
relationship, nonetheless the 
evidence does not establish 
cohabitation as the law defines it.... 
There is no common residence, 
there are no joint intertwined 
finances, joint bank accounts, 
shared living expenses and chores 
and no evidence of recognition of 
the relationship as such in the 
couple’s social and family circle. 

  
However, the trial judge did find that plaintiff derived “a 
significant economic benefit from the relationship,” 
noting that Larsen did not pay rent, sewer, or water 
charges on the property, and that Ames had paid for other 
expenses such as a cruise and the cost to redeem Larsen’s 
car from repossession. Invoking Rule 4:9-2, the trial court 
proceeded to treat Jablonski’s application as a motion to 
modify his alimony obligation based on changed 
circumstances. 
  
In order to calculate an appropriate adjustment in the 
alimony payments, the trial judge required Larsen to 
submit further financial documentation. Upon receipt of 
these documents, the trial judge entered an order dated 
June 21, 2007, denying Jablonski’s motion to modify the 
alimony payments. Appended to the order is the trial 
judge’s detailed analysis of Larsen’s financial 
circumstances explaining why she found no basis to 
modify the alimony payments made by Jablonski. 
  
*2 The trial judge then learned that the documents Larsen 
submitted to the court had not been submitted to defense 
counsel and as a result, the defense had no opportunity to 
analyze and comment on the financial documents 
submitted by Larsen. In light of this circumstance, the 
trial court entered an order dated June 29, 2007, requiring 
that the information provided to the court be given to the 
defense, and allowing Jablonski to make a motion for 
reconsideration upon review of that information. This was 
done. 
  
However, by the time the motion for reconsideration was 
made, the trial judge had been assigned to the Appellate 
Division and thus was not available to hear it. The motion 
was heard by a different judge who denied the motion, 
finding that the standard for reconsideration had not been 
met. 
  
On appeal Jablonski raises the following issues: 

POINT I 

The Defendant proved that the Plaintiff is cohabiting 
with Marvin Ames. 

POINT II 

The Court erred in not reducing the alimony payment 
having previously found changed circumstance. 

POINT III 

The Trial Court did not use the proper standard to 
review the amount of alimony. 

  
Our role in reviewing a decision of the family court is a 
limited one. Cesare v. Cesare, 154 N.J. 394, 411, 713 
A.2d 390 (1998). The findings of the trial court are 
binding on appeal if they are supported by “adequate, 
substantial, credible evidence.” Id. at 412, 713 A.2d 390 
(citing Rova Farms Resort, Inc. v. Investors Ins. Co. of 
Am., 65 N.J. 474, 484, 323 A.2d 495 (1974)). Further, 
when considering testimonial evidence involving issues of 
credibility, we give deference to the findings of the trial 
court which has had the opportunity to hear the testimony 
and observe the witnesses and “has a better perspective 
than a reviewing court in evaluating the veracity of 
witnesses.” Ibid. (quoting Pascale v. Pascale, 113 N.J. 
20, 33, 549 A.2d 782 (1988)). Indeed, “an appellate court 
should not disturb the ‘factual findings and legal 
conclusions of the trial judge unless [it is] convinced that 
they are so manifestly unsupported by or inconsistent with 
the competent, relevant and reasonably credible evidence 
as to offend the interests of justice.’ ” Ibid. (quoting Rova 
Farms Resort, Inc. v. Investors Ins. Co. of Am., supra, 65 
N.J. at 484, 323 A.2d 495). We also accord additional 
deference to the findings of family court judges due to 
their special expertise in this area. Id. at 412-13, 323 A.2d 
495. 
  
In light of these standards, we must give deference to the 
trial court’s findings on the issue of cohabitation, 
particularly since it turned in large part on the 
believability of the testimony provided at the hearing. Our 
careful review of the record reveals adequate, substantial, 
credible evidence to sustain the finding that Larsen did 
not cohabit with Ames, although her financial 
arrangements with him constituted a changed 
circumstance. 
  
Finally, we reach Jablonski’s argument that the motion 
judge imposed the wrong standard of review on this 
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motion for reconsideration. In both her oral decision and 
written decision, the motion judge articulated the general 
standard of review for a motion for reconsideration. That 
standard provides that a motion for reconsideration should 
not be made merely because a party is dissatisfied with 
the court’s decision. D’Atria v. D’Atria, 242 N.J.Super. 
392, 401, 576 A.2d 957 (Ch.Div.1990). Rather a party is 
entitled to reconsideration where the court’s decision has 
a “palpably incorrect or irrational” basis or “it is obvious 
that the Court either did not consider, or failed to 
appreciate the significance of probative, competent 
evidence.” Ibid. “[A] litigant must initially demonstrate 
that the Court acted in an arbitrary, capricious, or 
unreasonable manner, before the Court should engage in 
the actual reconsideration process.” Ibid. 
  
*3 Jablonski correctly maintains that the motion judge’s 
application of this standard was incorrect under the 
circumstances here. Through no fault of Jablonski, the 
trial judge had rendered her opinion before Jablonski had 
an opportunity to review and comment on the financial 
documentation that had been submitted to the trial judge 
by Larsen. When this was called to her attention, rather 
than set her decision aside, the trial judge allowed 
Jablonski to review the materials and then make a motion 
for reconsideration if he sought to bring any additional 
arguments to her attention. 
  
The motion judge viewed this procedural posture as 
placing upon Jablonski the heavy burden of meeting the 
standard for a motion for reconsideration. We note that 
“[r]econsideration is a matter within the sound discretion 
of the Court, to be exercised in the interest of justice.” 
Ibid. Here, papers were submitted to the trial court ex 
parte contrary to Rule 1:5-1(a). The trial court rendered its 

decision unaware that Larsen’s submission was ex parte. 
As a result, Jablonksi was deprived of an opportunity to 
comment on those submissions before the matter was 
decided by the trial court. Under these circumstances, the 
motion judge should have reconsidered the trial court’s 
decision. 
  
We remand in order that the motion judge may reconsider 
the trial judge’s alimony determination. The motion judge 
should review the trial judge’s decision in light of the 
arguments and information presented in Jablonski’s 
motion for reconsideration and determine to what extent, 
if any, a downward modification in the alimony payments 
is warranted. 
  
A careful review is in order, since the trial court’s denial 
of any reduction in alimony was unexpected in light of the 
substantial financial support Larsen is receiving from 
Ames. We see that the trial judge allowed Larsen a 
monthly cell phone expense of $373, a sum that on its 
face, without further explanation, appears excessive. The 
trial judge also allowed a monthly car payment expense of 
$440 a month, despite the fact she questioned whether 
Larsen was continuing to make these payments. 
  
Accordingly, we reverse the denial of the motion for 
reconsideration, and remand in order that the court may 
reconsider Jablonski’s application to reduce Larsen’s 
alimony in light of the economic benefit Larsen is 
deriving from her relationship with Ames. 
  
Reversed and remanded. 
  
 

 End of Document 
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EXHIBIT I 
[TO CERTIFICATION OF STEPHEN B. PEARLMAN, ESQ.]  



 
 
IN RE PETITION OF 
FISHERMEN’S ATLANTIC CITY 
WINDFARM, LLC FOR THE 
APPROVAL OF THE STATE 
WATERS WIND PROJECT AND 
AUTHORIZING OFFSHORE WIND 
RENEWABLE ENERGY 
CERTIFICATES 

 
STATE OF NEW JERSEY BOARD OF 

PUBLIC UTILITIES 
 
BPU DOCKET NO.:  EO11050314V 
 

AFFIDAVIT OF CHRISTOPHER 
WISSEMANN 

 
 

 
 
CHRISTOPHER WISSEMANN, of full age, being duly sworn, upon 

his oath deposes and says: 

1. I am the CEO of Fishermen’s Atlantic City Windfarm, 

LLC (“FACW” or “Petitioner”). 

2. By my prior testimony submitted to the Board on August 

9, 2013, I stated as follows: “In order to remove any perceived 

ambiguity with regard to the OREC pricing and to provide the 

lowest possible OREC Price, FACW proposes that the price to be 

evaluated in this Petition and Amended Application is $199.17 

per MWH.” 

3. In order to further clarify the record, to avoid the 

need for any inference of what I thought had been clearly set 

forth in such unequivocal statement, and for the avoidance of 

any doubt, my prior statement that FACW applied for an OREC 

Price of $199.17 per MWH was made without condition.  
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4. Accordingly, FACW is seeking an OREC Price of $199.17 

per MWH regardless of whether the federal subsidies (the USDOE 

Grant and the ITC) are received by or on behalf of FACW. 

5. By my prior testimony submitted to the Board on March 

8, 2013, I referenced the OREC Pricing Plan submitted to the 

Board as part of FACW’s amended application dated June 12, 2012 

(the “Amended Application”), stating that “the ITC and USDOE 

Grant, have the potential over time to reduce the total capital 

cost of the Project by approximately $100 million” and that 

“these events cause the following Initial OREC Price (OREC 

Price) levels: OREC Price per June 1, 2012 submission, $263; 

OREC Price with ITC and Phase 1 USDOE Grant, $231.60, and OREC 

Price with ITC and full $51 million USDOE Grant, $199.17.” 

6. In order to clarify the record, to avoid the need for 

any inference of what I thought had been clearly set forth in 

the unequivocal statement referenced in paragraph 2 above, and 

for the avoidance of any doubt, my prior statement of August 9, 

2013 is not inconsistent with my statement of March 8, 2013 in 

that the $263 per MWH OREC Price reflected a 9.78% internal rate 

of return, the lowest market internal rate of return then 

acceptable to FACW.  Since the date of that initial statement, 

and as of August 9, 2013, and continuing through the date of 

this affidavit, FACW determined that it would accept a below 

market internal rate of return, which allowed FACW to make the 

{140108-001/P0003273 - 6}  



unequivocal statement regarding the OREC Price offer at $199.17 

per MWH. 

7. In support of FACW’s commitment to accept a further 

below market rate of return, enclosed on a compact disc as 

Attachment 1 hereto please find pro-forma financial statements 

demonstrating a 6.61% internal rate of return at the OREC Price 

of $199.17 per MWH, absent receipt of the federal subsidies. 

8. The pro forma model utilized to generate the pro forma 

referenced in paragraph 7 above was previously exchanged in 

discovery in this matter on April 22, 2013, and therefore each 

of the parties was able to manipulate the data and could have 

removed the federal subsidies and determined FACW’s internal 

rate of return and financial models under such a scenario.  

Notwithstanding that the parties have, and have had, the 

independent ability to manipulate this model, FACW provides the 

pro-forma referenced in paragraph 7 for ease of reference for 

the Board. 

9. FACW stands ready, willing and able to construct the 

Project at the OREC Price of $199.17 per MWH, accepting a below 

market internal rate of return, with the appropriate Board order 

incorporating that initial OREC Price and the escalation sought 

in FACW’s Amended Application, regardless of whether any federal 

subsidies (USDOE Grant or ITC) are received by or on behalf of 

FACW. 
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ATTACHMENT 1 

[To Affidavit of Christopher Wissemann – Enclosing Compact Disk 

Containing Pro-Forma] 
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