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: CASE # ___________________
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COMPLAINT
As provided by the Administrative Procedures Act, Section 42-35-15, Judicial Review of Contested

Cases, this complaint is being filed for judicial review in superior court, Providence County, Rhode

Island, Docket No: 2012-09-065.

This complaint involves the process by which the Coastal Resources Management Council (“CRMC”)

handled public hearings on a proposal by Deepwater Wind Block Island, LLC (“DWBI”) to construct an

offshore wind farm 3 miles southeast of Block Island, and the resulting decision approving the proposal

by the full CRMC. The public hearings were held in February 2014 and the decision filed with the court

on June 13, 2014.

PARTIES
I, the plaintiff, represent myself as an aggrieved party in the events which took place at the first and

last of the three hearings. I am a trained chemical engineer with a masters degree, a career R&D

engineer who worked for several large industrial corporations and a sixteen year resident of Narragansett,

RI.

Defendant Coastal Resources Management Council is an agency of the State of Rhode Island based

in Narragansett, RI.

Defendant Deepwater Wind Block Island, LLC is a private corporation located at 56 Exchange

Terrace, Providence, RI.

JURISDICTION, VENUE
The Superior Court of Rhode Island, located in Providence County, has jurisdiction over this matter

pursuant to the Administrative Procedures Act, Section 42-35-15, Judicial Review of Contested Cases.

REGULATORY BACKGROUND
The Ocean Special Area Management Plan (“O-SAMP”) includes specific obligations with which the

CRMC must comply in all offshore wind proposals submitted to it. For this proposal submitted by DWBI,

the full CRMC arbitrarily and capriciously overlooked its own obligations to consider the economic

impact and consider the aspirations of local communities of the DWBI proposal. The O-SAMP obligates

the CRMC to consider, among other factors, 1) the economic impact of the DWBI proposal on the state as

a whole and 2) the aspirations of the affected communities. The CRMC staff report considered neither,

nor did the full CRMC in its vote.



Rhode Island Superior Court, Providence - Shields vs CRMC, Docket 2012-09-065

3

The O-SAMP has been examined thoroughly and eight specific references to social & economic

factors requiring the CRMC’s evaluation were found. Four references explicitly require consideration of

the economic impact on the State of Rhode Island as a whole. These pertinent sections are as follows.

Section 800, Introduction states:

 1. One of the objectives of the Ocean SAMP is to encourage marine-based economic development
that considers the aspirations of local communities, and is consistent with and complimentary to the
state’s overall economic development, social, and environmental needs and goals. (my emphasis)

 2. Obtaining a portion of Rhode Island’s energy from renewable sources has been a central theme in
the recent energy policies of the state. The justification behind renewable energy development in
Rhode Island includes: diversifying the energy sources supplying electricity consumed in the state;
stabilizing long-term energy prices; enhancing environmental quality, including the reduction of air
pollutants and greenhouse gas emissions; reducing the state’s reliance on fossil fuels; and creating
jobs in Rhode Island in the renewable energy sector. Renewable energy resources offshore have the
greatest potential for utility-scale development to meet Rhode Island’s renewable energy goals. The
Ocean SAMP area has the potential to provide sites for those resources, which is addressed in this
chapter, along with a discussion of the potential effects of renewable energy development may have
on the economics of Rhode Island, natural resources, and existing uses of the Ocean SAMP area.

Section 860.1 General Policies states:

 1. The Council supports offshore development in the Ocean SAMP area that is consistent with the
Ocean SAMP goals which are to:

i. Foster a properly functioning ecosystem that can be both ecologically effective and economically
beneficial;

ii. Promote and enhance existing uses; and

iii. Encourage marine-based economic development that considers the aspirations of local
communities and is consistent and complimentary to the state’s overall economic development
needs and goals.

These excerpts from the O-SAMP unequivocally refute the stipulation by the subcommittee’s Chair

that economics should be excluded from testimony at public hearings.

The staff report did not include any detailed discussion of economics or of changes to the turbine

engineering, raised by the public comments, including those by plaintiff, as written and spoken testimony

at the public hearings. The proper process, as stipulated in the CRMC’s own O-SAMP document, was

not followed. Therefore, plaintiff claims that, because of the imposition of these restrictions on

allowable public testimony at these hearings, all subsequent actions taken by the
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CRMC, including the CRMC’s staff report and the approvals granted to the DWBI proposal by the

subcommittee and the full CRMC were invalid.

FACTS
This complaint centers on action taken by the O-SAMP subcommittee of the CRMC in the matter of

DWBI, at three public hearings held on February 4, 24 and 27, 2014.

The subcommittee Chair was Anne Livingston at these public hearings. A stenographer was present

to take the transcript. I, the plaintiff, had signed up to speak at the first public hearing on February 4.

After about 3 hours of testimony by several DWBI experts, my name was called. I went to the lectern

and stated that my comments could take 15-20 minutes (pp.175-176 of the official transcript) The Chair

then asked me to postpone my testimony until a later hearing.

At the third hearing on February 27, I was called and began reading prepared comments. They were

generally related to the failure to allow public comment on the net economic impact statewide, the

engineering deficiencies of Deepwater Wind’s proposal, and the failure of the CRMC staff report, dated

Jan. 24, 2014, to address various technical problems with Deepwater Wind’s proposal.

About two-thirds of he way through my presentation, when I mentioned “capitol investment” (page

374, line 7-12 of the official transcript), Donald Gomez of the Subcommittee commented (p.374, l.22-23)

to the Chair that I should not discuss anything dealing with the proposal’s economics. Following that

initial interruption, I attempted twice more to raise economics in other contexts: first, the price of

alternative power sources (p.375, l.16-18) and second, an opportunity to quote prices ... (p.375, l.21-22).

Both of my attempts to speak were overruled by the Chair. I skipped more than one-half page of my

prepared comments on the proposal’s economic impact. I concluded with my prepared closing remarks.

Finally, I gave a full copy of my prepared testimony to the Subcommittee’s Chair.

Two other persons who stood to oppose the DWBI proposal, were prevented from testifying on the

negative economic impacts at the third hearing while nobody favoring the proposal was prevented from

mentioning economic benefits. Matt Mannix, a member of the Narragansett Town Council, should have

been given the courtesy of speaking to the issue of costs since that was an integral part of the cable

alignment issue the Town Council objected to (pp.351-357). Patrick Brady was also prevented from

speaking about costs (pp.397-400) and stated “I believe you are in violation of your
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regulations for a public hearing” (pp.399-400). On the other hand, several proponents of the DWBI

proposal at the public hearings were able to comment uninterrupted on project costs and economics.

Recently, two developments have brought the price of alternative power sources into the spotlight.

First, the RI PUC has approved a power purchase agreement (PPA) between Champlain Wind and

National Grid RI for power generated in Maine using land based turbines. The price will be 7.8 cents per

kWh and does not include a cost escalation factor. It’s a matter of public record that both Connecticut

and Massachusetts are negotiating PPAs for terrestrial wind farms and solar generation at 8-9 cents per

kWh. In stark contrast, the DWBI proposal was agreed without competitive bidding and at a cost of 24.4

cents per kWh, reaching 46.9 cents in the project’s 20th year life. The sole socioeconomic benefit is 6

permanent jobs. It is safe to say no other state would even consider such an outrageous trade of

electricity cost for such a small economic benefit.

The CRMC should at least weigh the socioeconomic impacts and present them within the context of

other alternative energy sources. Three local solar sites are now, or soon will be, operating that could be

used to compare the production costs. Since the PUC has been prohibited, by legislative action, from

exercising that oversight role on electricity rates charged by DWBI, the CRMC should have stepped in to

evaluate the rate.

Second, at December’s Conference of New England Governors, a Compact was signed endorsing the

following alternative power sources for this region: an upgraded regional grid, Canadian hydropower,

solar, terrestrial wind, and natural gas. Significantly omitted from their list was offshore wind. During

an interview January 8th on RI Public Radio, Governor Chafee announced his endorsement of that

compact.

Quoting some of my stated testimony at the third public hearing. “6MW turbines are untried

technology. Alstom, the French builder, has one such operating turbine [worldwide] as of December

2013. Let’s have one year of experience with this design.” It would have been prudent, speaking from

an engineering vantage point, to stipulate in the staff report that one year of operating data with this

design should be available before approval is granted. Also overlooked in the staff report, Alstom

guarantees these units for only 15 years, not 20 that Deepwater has been anticipating - a significant

change from Deepwater’s previous operating assumptions.

This wind farm proposal is without a doubt the most far reaching matter ever to come before the

CRMC. It is truly precedent setting in many ways. It negatively impacts virtually every resident &

business in Rhode Island. Yet, the Staff Report reveals signs of having been cobbled together rather
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hurriedly. The five week period from the last hearing to the workshop reveals that no new effort was

made to seek any overlooked facts.

On April 3rd at a CRMC workshop, the Ocean SAMP subcommittee accepted the staff report on the

Deepwater Wind Block Island proposal. It was not merely an issue of discrimination against those who

had factual information on renewable energy costs, but it goes against the fundamental process enunciated

within the O-SAMP document.

MOTION TO INTERVENE
Plaintiff considers it a violation of his civil liberties that during the public hearings 1) Anne

Livingston, Chair, did not permit any discussion at the hearing of the “net socioeconomic impact” on the

state of Rhode Island as a whole and 2) Donald Gomez, Council member, interrupted me more than once

to object to my attempted comments on the economics of the DWBI proposal. The CRMC is obligated

to consider these stipulations, specifically enunciated in the O-SAMP document, in any evaluation of

proposed wind farms within its jurisdiction, including this Block Island wind proposal. These are all

within the CRMC’s responsibilities and purview. My written comments at the public hearing reminded

the subcommittee of that.

Furthermore, the O-SAMP Subcommittee Staff Report and the full Council refused to address either

the economic impact or the “aspirations of local communities”, particularly Narragansett & New

Shoreham, in any part of it’s evaluation. These two matters were also not considered by the full CRMC.

At the time, I was merely requesting that the CRMC should at least recognize economic and engineering

factors must be considered in the staff report.

I have attended and submitted spoken or written comments at most of the regulatory hearings on this

proposal going back to early 2013, including the Narragansett Town Council, the State Properties

Committee, the RI PUC, and the RI DEM. The Narragansett Town Council rejected the proposed DWBI

plan, as described in the ER/COP, by a 5-0 vote in August of 2013.

COUNT I
VIOLATION OF THE ADMINISTRATIVE PROCEDURES ACT

As part of this complaint, plaintiff hereby cites the Administrative Procedures Act, section 42-35-15,

“Judicial review of contested cases”, paragraph (g) as one basis for this complaint.

Specifically, I refer to paragraph (g)(4) of this act: that substantial rights of plaintiff have been

prejudiced because the administrative findings were “affected by other error or law.” In this case, the

“other error” is the failure of the CRMC to adhere to its own stipulations enunciated within the
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O-SAMP document. It is obligated it to hear and evaluate socioeconomic testimony and the aspirations

of the affected communities before reaching any decision in offshore wind turbine proposals.

Plaintiff requests of this court that the CRMC’s decision to approve the DWBI proposal, file #

A2012-09-065, be either reversed, stayed or modified.

COUNT II
VIOLATION OF THE ADMINISTRATIVE PROCEDURES ACT

As part of this complaint, the plaintiff hereby cites section 42-35-15, “Judicial review of contested

cases”, paragraph (g)(6) “findings arbitrary or capricious or characterized by abuse of discretion or clearly

unwarranted exercise of discretion” as a second basis for this complaint. In support of this count,

plaintiff cites CRMC’s consideration of testimony by the proponents of the proposal regarding economic

impact and cites the CRMC’s unwillingness to allow the opponents’ testimony of same, as discussed in

the FACTS section. The Chair’s conduct at the public hearing was clearly arbitrary and capricious and

characterized by abuse.

Plaintiff requests of this court that the CRMC’s decision to approve the DWBI proposal, file #

A2012-09-065, be either reversed, stayed or modified.

COUNT III
VIOLATION OF THE CRMC’S O-SAMP REGULATIONS and RESPONSIBILITIES

The O-SAMP document was written expressly to define the procedures the CRMC is to follow to

evaluate all wind farms proposed within Rhode Island waters. It’s very long and scientifically detailed.

Plaintiff requests a careful analysis by the court of the obvious gap between what the O-SAMP requires

and what the full CRMC actually delivered in the CRMC’s vote to approve the DWBI proposal. This is

not a frivolous request; it goes to the core of accountability in Rhode Island’s government.

During the Deepwater Wind hearing process at all levels of state government, plaintiff tried

diligently to enlighten the CRMC, the O-SAMP Subcommittee and the public to the dangers of the

CRMC’s willful ignoring of its own written regulations to no avail. While public testimony should have

raised red flags, the process, as stipulated in the O-SAMP document, was both “affected by other error or

law” and “arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise

of discretion”.

Plaintiff asks the court to require the CRMC Staff to write a new Staff Report which updates the

technical changes not previously released, thoroughly evaluates the net socioeconomic impact on
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Rhode Island and the aspirations of the impacted local communities. How can an agency of this state

government ignore, at its whim, the stipulations written into its own regulations for public hearings?

Plaintiff asks the court to require DWBI to write an amended Environmental Report / Construction

and Operations Plan (“ER/COP”) correcting many ambiguities that now exist in its previous Report, dated

September 2013, including, but not limited to, the new scheme for National Grid to take over construction

of the power cable from Block Island to the Wakefield substation and the change of turbine vendor. This

rewriting of the ER/COP would provide an up-to-date, discrepancy free document, which does not

presently exist to conduct an adequate evaluation of the DWBI proposal by either the public or the

CRMC. This represents a dereliction of DWBI’s obligation to provide accurate information to CRMC.

Plaintiff asks the court to require DWBI to revise its ER/COP to include one year of actual turbine

operating data for your and the public’s review, to hold new hearings in respect to this operating

performance & pertinent economic testimony, to weigh adequately local communities’ aspirations, to

rewrite the staff report with adequate consideration given to all public testimony, none of which has been

satisfactorily examined.

SUMMARY
This DWBI proposal is literally new territory for the state and the CRMC. By any measure, it is the

most significant proposal ever to come before the CRMC. This plaintiff, in such an instance, would

normally grant some slack to the regulatory agencies to “find their way”. However, in this case the

impacts - economic and technical - are so overwhelming as to require the utmost diligence in the

evaluation process. The negative economic impact on electricity ratepayers is unprecedented. Since the

very first PUC hearing on this proposal in 2010, the process has revealed every indication of having been

fast tracked by the executive, legislative and regulatory agencies of state government to the detriment of

adequate review and scrutiny.

In the end, this complaint is justified because the process meticulously laid out in the O-SAMP has

been so violated as to render this approval by the CRMC of DWBI’s proposal subject to court scrutiny.

Had the CRMC adhered to its own regulations and process, this complaint would not have been

necessary.
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Respectfully submitted.

Plaintiff, Robert W. Shields, Pro Se
37 Earles Court
Narragansett, RI 02882
401-788-0985
bgs2@cox.net

Dated: July 11, 2014


